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48 EX PARTE BALL. 

RECENT ENGLISH DECISIONS. 

Court of Appeal. 
EX PARTE BALL. IN RE SHEPHERD. 

The trustee in bankruptcy of a person who has been robbedj can prove in the 
offender's bankruptcy for the amount stolen, though the offender has not been prose- 
cuted. The trustee represents, not the injured person, but his creditors, and the 
necessity of prosecuting the offender before a civil claim can be maintained in respect 
of the wrong, is a personal duty, which does not extend to the injured person's 
trastee in bankruptcy. The trustee will be allowed to .prove, notwithstanding that 
the injured person has himself, without having prosecuted, tendered a proof in the 
offender's bankruptcy. 

Whether a voluntary assignee of the debt would be relieved from the duty to 
prosecute, qumre. 

Appeal from a decision of Bacon, C. J., in bankruptcy. 

Shepherd, a clerk to Willis & Co., bankers, absconded on March 
IGth 1877, and on the 24th of March the bankers received a letter 
from him confessing that he had robbed thorn of 7852?. 19s. On 
the 26th the bankers gave instructions, in pursuance of which a war- 
rant for Shepherd's apprehension was, on the 28th, put into the 
hands of a detective, who searched for but was unable to find him. 
On the 4th of May Shepherd was adjudicated bankrupt, and the 
bank tendered a proof against his estate for the amount embezzled 
by him. 

The bank having subsequently gone into liquidation, William 
Turquand, the trustee, applied that the bank's proof against Shep- 
herd's estate should be admitted. This was refused by the register 
of the Greenwich county court, on the ground that Willis & Co. had 
not done their best to bring Shepherd to justice, but on an appeal 
to Bacon, Chief Judge in Bankruptcy, he reversed the register's 
decision and allowed the proof. Thereupon the trustee in i Shep- 
herd's bankruptcy appealed to this court. 

De Grex, Q. C, and H. F. Dickens, for the appellant. — The bank- 
rupt's offence was a felony, 24 & 25 Vict., c. 96, s. 68, and there 
can be no claim for a debt created by a felonious act until the cred- 
itor has prosecuted the debtor. The authorities for our contention 
are Ux parte JSUiott, 3 Mont. & A. 110 ; Stone v. Marsh {Faunt- 
leroy's Case), 6 B. & C. 551, and Marsh v. Keating, 1 Bing. N. 
C. 198. The law is clearly stated in Kobson on Bankruptcy, 3d 
ed., pp. 205-6. Wells v. Abrahams, L. R. 7 Q. B. 554, is not 
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against this. [Jambs, L. J. — Can a man plead his own felony, 
and if not, is his trustee in bankruptcy in any better position ?] 
The trustee can take the objection : Ex parte Ulliott. The plea is 
not really taking advantage of his own crime ; it would aid con- 
viction. Lutterell v. Reynell, 1 Mod. 282, is the only case where 
it has been held that a felon cannot plead his felony. Before, Stone 
v. Marsh many judges thought that the right of action was abso 
lutely merged, but there it was decided that the right is only sus 
pended until after prosecution. The former cases were Markham 
V. CoJi,-Noy 82, Sir W. Jo. 147; Lutterell \. Reynell; Dawkes 
V. OoveneigJi, Styles 34 6; Siggins v. Butcher, Yelv. 89; Coopet 
V. Witham, 1 Lev. 247. There are, of course, exceptions to the 
rule, when pr6secution has become impossible, e. g., by the death 
of the felon, or where he has been prosecuted for a similar offence 
by another person : Stone v. Marsh ; Crosby v. Leng, 12 East 409 ; 
Wickham v. Gatrill, 2 Sm. & Giff. 353 ; Ex parte Jones, 2 Mont. 
& A. 93 ; Marsh v. Keating ; White v. Spettigue, 13 M. & W. 603. 
[Jambs, L. J. — If a plaintiff makes out his case without proving 
any illegality he is entitled to recover, and the defendant cannot 
upset him subsequently by proving that there was illegality : In re 
South Wales Atlantic Steamship Co., L. R. 2 Oh. D. 763.] 

Winslow, Q. C, and Bush Cooper, for the respondent, were not 
called upon. Our. adv. vult. 

Bramwbll, L. J. — In this case the debt which is sought to be 
proved arose from the felonious act of the bankrupt in embezzling 
the moneys of his employers. The question is, whether, that being 
so and no more having been done than has been done towards pros- 
ecuting the bankrupt, the trustee of Messrs. Willis & Co., the em- 
ployers, can prove. The law on this subject is in a remarkable 
state. For three hundred years it has been said in various ways by 
judges, many of the greatest eminence, that without a doubt, except 
in one instance, there is some impediment to the maintenance of 
an action for a debt arising in this way. The doubt is that not so 
much expressed by Mr. Justice Blackburn in Wells v. Abrahams, 
as to be inferred from what he said. But, though such opinion has 
been entertained and expressed for all this time, there are but two 
cases in which it has operated to prevent the debt being enforced. 
These two cases are Wellook v. Constantine, 2 H. & C. 146, and Ex 
parte Elliott. Wellook v. Constantine has been said to be no authority. 

Vol. XXVni.— 7 
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If I may speak of myself, I have no doubt I concurred in the judg- 
ment, or the statement that I had would have been set right, but I am 
sure I must have done so in the faintest way, not only from what I 
think now, but from what I am reported to have said then, and from 
there being no reasons given for the judgment, which I should have 
desired to give if I had thought there were any good ones to support 
it. But at all events, there are the opinions of Chief Baron Pol- 
lock and Mr. Justice Willes — opinions which no one who knew 
those judges will undervalue. Then there is the judgment of Ex 
parte Mlliott, besides the expressed opinion for centuries that a felo- 
nious origin of a debt is in some way an impediment to its enforce- 
ment. But in what way ? I can think of only four possible : 1. That 
no cause of action arises at all out of a felony. 2. That it does not 
arise till prosecution. 3. That it arises on the act, but is suspended 
till prosecution. 4. That there is neither defence to, nor suspen- 
sion of the claim by or at the instance of the felon debtor, but that 
the court of its own motion, or on the suggestion of the Crown, 
should stay proceedings till public justice is satisfied. It must be 
admitted that there are great difficulties in the way of each of these. 
That the first is not true is shown by Keating v. Marsh, where it 
was held that, prosecution being impossible, a felony gave rise to a 
recoverable debt. It is difiicult to believe that the second supposed 
solution of the problem is correct. That would be to make the 
cause of action the act of a felon plus a prosecution. The cause of 
action would not arise till after both. Till then the Statute of 
Limitation would not run. In such a case as the present, or where 
the felon had died, it would be impossible. And it is to be ob- 
served that it is never suggested that the cause of action is the debt 
and the prosecution. The third possible way is attended by diffi- 
culties. The suspension of a cause of action is a thing nearly un- 
known to the law. It exists where a negotiable instrument is given 
for a debt, and in cases of composition with creditors, and these 
were not held till after much doubt and contest. There may be 
other instances. And what is to happen ? Is the Statute of Lim- 
itations to run ? Suppose the debtor or his representative sue the 
creditor, is his set-ofi' suspended? Then how is the defence of im- 
pediment to be set up ? By plea ? That would be contrary to the 
rule that allegans suam turpitudinem non est andiendus. Besides, 
it would be absurd to suppose that the debtor himself ever would so 
plead and face the consequences. Then, is the fourth solution 
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right ? Nobody ever heard of such a thing ; nobody in any case 
or book ever suggested it till Mr. Justice Blackburn did as a pos- 
sibility. It is left to the court to find it out on the pleadings. If 
it appears on the trial, is the judge to discharge the jury ? How is 
the Crown to know it ? 

There are difficulties, then, in all the possible ways in which one 
can suppose this impediment to be set up to the prosecution of an 
action. But again, suppose it can be, what is the result ? It has 
been held that where the felon is executed for another felony the 
claim may be maintained. What is to happen where he dies a 
natural death, where he goes beyond the jurisdiction, where there 
is a prosecution and an acquittal from collusion or carelessness by 
some prosecutor other than the party injured ? All these cases 
create great difficulties in my mind in the application of this alleged 
law, and go a long way to justify Mr. Justice Blackburn's doubt. 
Still, after the continued expression of opinion in the cases of Ex 
parte Elliott and WellocTc v. Gonstantine, I should hesitate to say 
that there is no practical law as alleged by the respondent. It is 
not necessary for us to do so in this case, because, assuming that 
there is, and assuming that Messrs. Willis & Co. themselves could 
maintain no claim in this case until they had performed their duty 
(if it can be said there is any), to prosecute, we are of opinion that 
there is no such duty in the respondent, who represents not them 
but their creditors ; that the debt is due at and from the time of 
the act causing it ; that the disability to sue or liability to have 
proceedings stayed, if any, is personal to him in whom is the duty, 
and consequently that this claim may be maintained. Whether 
that would be so if the assignment of the debt was purely voluntary 
and not under the Bankruptcy Act I do not say. I may further 
add that I doubt much if Messrs. Willis & Co. themselves would 
not be entitled to prove, otherwise the estate of the bankrupt might 
be distributed and injustice done. If it should be said in answer 
to this that a claim could be entered, the claimant must be admitted 
to be heard, even before he can make a claim, and his claim would 
not prevent the distribution of the assets as they are got in among 
the creditors who have actually proved, unless some were set aside 
especially to provide for it, which would be a strange anomaly if 
the principle be a true one. In Ex parte Elliott, neither proof 
nor claim was admitted. 

Jambs, L. J. — The judgment which Lord Justice Bramwell 
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has just read, expresses my opinion as well as his, though it does 
not express entirely that of Lord Justice Baggallay, whose judg- 
ment I will now read : 

Baggallay, L. J. — I agree with my colleagues in thinking that 
the appeal in this case should be dismissed, but I prefer to rest my 
decision upon the same grounds as those assigned by the Chief 
Judge. It appears to me that the following propositions are affirmed 
by the authorities, many of which, however, are dicta or enuncia- 
tions of principle rather than decisions : 1. That a felonious act 
may give rise to a maintainable action. 2. That the cause of action 
arises upon the commission of the offence. 3. That, notwithstand- 
ing the existence of the cause of action, the policy of the law will 
not allow the person injured to seek civil redress if he has failed in 
his duty of bringing the felon to justice. 4. That this rule has no 
application to cases in which the offender has been brought to jus- 
tice at the instance of some other person iiyured by a similar offence, 
as in Fauntleroy' s Case, or in which prosecution is impossible by 
reason of the death of the offender, or of his escape from the juris- 
diction before a prosecution could have been commenced by the 
exercise of reasonable diligence. 5. That the remedy by proof in 
bankruptcy is subject to the same principles of public policy as 
those which affect the seeking of civil redress by action. It is un- 
necessary to refer to the authorities by which these propositions 
have been affirmed ; the whole subject is fully discussed, and the 
leading decisions commented upon in the cases of Ex parte Elliott, 
Welloch V. Oonstantine and Wells v. Abrahams. I think, also, 
that the executors or administrators of the person injured by the 
felony, or his trustee in bankruptcy, can be in no better position 
than he himself was in at the date of his death or of the commence- 
ment of his bankruptcy ; and if at such period prosecution of the 
offender had, by want of due diligence on his part, become impos- 
sible, and he had thereby been debarred from seeking civil redress, 
his estate must bear the consequences. The question then remains 
whether prosecution in the present case had been rendered impos- 
sible by reason of any want of due diligence on the part of Messrs. 
Willis & Co., and upon this point I agree with the Chief Judge in 
thinking that there was no default on their part sufficient to have 
deprived them of a right to prove, had they continued solvent. 

Appeal dismissed, with costs. 

A principle or doctrine of law that from maintaining a civil action for re- 
forbids a person feloniously assaulted dress until the offender has been prose- 
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cuted criminally, but allows it in case of 
a trivial assault and battery ; that per- 
mits one to recover damages for the 
maliciously burning of his wood-lot, but 
not for the arson of his dwelling-house, 
challenges our inquiry as to its grounds 
and reasons. 

The reasons often assigned are, partly 
because all a felon's property was for- 
merly forfeited to the crown, and so no 
advantage could result to a private party 
by a suit, since his remedy would be 
worthless ; partly because the great ma- 
jority of criminals are so poor that no 
damages could ever be collected of them ; 
partly because the courts have power to 
order a restitution of stolen property 
upon conviction of the thief ; partly be- 
cause, as the phrase runs, the private 
wrong is "merged" in the felony ; partly 
because If the party injured was allowed 
to recover full redress, the crime might 
not be so promptly or eifectively prose- 
cuted. See Stephens's Gen. View of 
Crim. Law, p. 107-8. But the first 
reason could hardly have had much force, 
since, after conviction of the felon, the 
pai-ty injured was always allowed to 
maintain his private action, and when of 
course, the possibility of finding any es- 
tate from which to realize his damages, 
would be' much less than before convic- 
tion, since no forfeiture could actually 
take place until conviction had : Mark- 
ham v. Cobb, Noy 82 ; Dawlces v. Cove- 
neigh, Style 346 ; Peer v. Humphrey, 2 
Ad. & El. 495. 

And this result shows how little reason 
there is in the term "merged in the 
felony," whatever meaning that might 
have ; and Stephens himself calls it " an 
unmeaning phrase." The principle of 
restitution upon a criminal conviction 
would have some force and effect in prose- 
cution for larceny, where the thief still 
had the goods, as it would make a civil 
action comparatively unnecessary ; but 
it would not at all apply to a large class 
of cases. Wliat "restitution" could be 
made to a woman feloniously assaulted, 
even on conviction of the felon in the 



criminal trial ? And yet, in a recent 
casej^ the woman was deprived of her 
civil remedy because no one had prose- 
cuted the felon criminally : Welloch v. 
Constantine, 2 H. & C. 146 (1863). 

The other assigned reason, that courts 
could not first entertain a civil action, on 
motives of public policy, until after a 
public prosecution, is more plausible, es- 
pecially as in England, there being no 
public prosecutor, as with us, each prose- 
cution depends upon the zeal,, energy 
and resources of private parties. As a 
stimulus therefore to push an indictment 
it might be thought proper to suspend the 
civil remedy until that duty had been dis- 
charged. See Crosby v. Leni), 12 East 
409 ; Stone v. Marsh, 6 B. & C. 551. 

But even this reason does not explain 
the whole doctrine on this subject, since 
the same conclusion does not follow in 
misdemeanors. The civil remedy there 
is quite independent of ary prior prosecu- 
tion criminally, but the assumed reason 
exists for the same rule as in felonies. 

Therefore a woman whose life was en- 
dangered by the most outrageous assault 
could not maintain a civil action for dam- 
ages until the felon had been prosecuted 
criminally, whereas if she had only lost 
an arm, she could. Reason would seem 
to indicate that private actions should be 
more favored in case of the more serious 
injury than in the other, but the law is 
said to be otherwise. It is to be hoped 
that the above-reported case may be car- 
ried to the House of Lords, that we may 
have a final decision as to the law of Eng- 
land upon this question. 

But whatever may be finally deter- 
mined to be the law of England on this 
subject, the reasons therefor do not ex- 
ist in America, and the prevailing doc- 
trine here is, where criminal prosecutions 
are instituted and conducted by public 
officers appointed for that purpose, that 
the civil action may be commenced re- 
gardless of a criminal investigation, and 
is in no way affected by it. See Boston ^ 
Worcester Railroad Co. v. Dana, 1 Gray 
83 ; Petlingill v. Hideout, 6 N. H. 454 : 
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Cross V. Guthery, 2 Root 90 ; Patton v. followed the English lead, as to some 

Freeman, 1 Coxe 113; Piscatacjua Bank crimes, forgetful of the maxim, cessante 

V. Furnhy, 1 Miles 312 ; 8 W. & S. 77 ; ratione, Sx. : Foster v. Tucker, 3 Greenl. 

41 Penn. St. 42 ; Alison v. Bank of Vir- 458 ; Boodtj y. Keating, 4 Id. 164 ; 

ginia, 6 Rand. 204, a Taluable case on this Crowell v. Merrick, 19 Me. 392 ; Belknap 

point; Story f. Hammond, iUara. 316; v. Milliken, 23 Id. 381; McGrew v. 

Bhssingame y. Glaves, 6 B. Mon. 38 ; Cato, Minor 8 ; Middleton v. Holmes, 3 

Lofton V. Vogles, 17 Ind. 106 ; Short v. Porter 424 ; Martin T. Martin, 25 Ala. 

Baker, 23 Id. 148 ; Nash V. Prim7n, 1 201 ; Bell v. Troy, 35 Id. 184 ; Adams 

Mo. 178 ; Mann v. Trabue, Id. 709 ; v. Barrett, 5 Geo. 404 ; Neal v. For- 

BaWeiu r. Alexander, 6 Humph. 432 ; ^^r, 9 Geo. 555. In Maine, and perhaps 

While V. Fort, 3 Hawks 251 ; Robinson gome other states, statutes have heen 

V. Gulp, 3 Brev. 302 ; Cannon v. Barris, passed, modifying what was held by the 

1 Hill, S. C. 372; Mitchell v. Mims, 8 courts to be the common law on this point. 

Tex. 6. gge jVbwZan t. tfrij^n, 68 Me. 235. 

A few American courts seem to have Edmund H. Bennett. 
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supreme court of the united states.' 

supreme court of illinois.^ 

supreme court of michigan.* 

supreme court of new jersey.* 

supreme court commission of ohio.^ 

supreme court of vermont.^ 

Action. 

New Promise to remove Discharge. — The promise by which a dis- 
charged debt of a bankrupt is revived must be clear, distinct and un- 
equivocal. It may be an absolute or a conditional promise, but in either 
case it must be unequivocal, and the occurrence of the condition must 
be averred if the promise be conditional : St. John v. Stephenson, 90 
111. 

Bankruptcy. See Action. 

Bills and Notes. 

Due Diligence to charge Endorser. — Where a notary makes inquiry 
at the bank where paper is payable, and receives information from the 
cashier as to the residence of the endorser, upon faith of which the 
notary addresses the notice of protest, the jury are justified in finding 
that he has used due diligence : Herbert v. Servin, 12 Vroom. 

' Prepared expressly for the American Law Register, from the original opinions 
filed during Oct. Term 1879. The cases will probably be reported in 10 or 11 Otto. 
2 From Hon. N. L. Freeman, Reporter ; to appear in 90 Ills. Reports. 
' From Henry A. Chaney, Esq., Reporter ; to appear in 38 Mich. Reports. 
■• From G. D. W. Vi-oom, Esq., Reporter ; to appear in vol. 12 of Ins Reports. 

5 From E. L. Do Witt, Esq., Reporter ; to appear in 33 Ohio St. Reports. 

6 From J. W. Eowell, Esq., Reporter ; to appear in 51 Vermont Reports. 



